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 1.  TIME:  9:00   CASE#: MSC19-01377 
CASE NAME: DUHE VS. HOSPITAL COURIERS 
HEARING ON APPLICATION FOR ADMISSION PRO HAC VICE 
( ANDREW J. BUTCHER ) 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-01377 
CASE NAME: DUHE VS. HOSPITAL COURIERS 
HEARING ON APPLICATION FOR ADMISSION PRO HAC VICE 
( JARED S. KRAMER ) 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-01506 
CASE NAME: IRVINE  VS.  FARQUHAR 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SYLVIA K. FARQUHAR 
* TENTATIVE RULING: * 
 

Before the Court is Defendant Sylvia Farquhar’s demurrer to Plaintiff Donna M. Irvine’s 

complaint for fraud, negligent misrepresentation, and rescission of contract. The Complaint 

alleges misrepresentations about the zoning of a combined residence and dog kennel business 

that Plaintiff purchased from Defendant in 2007. The demurrer asserts that all three causes of 

action are barred by the applicable statute of limitation (Code of Civil Procedure §§ 338(d) 

[fraud, three years]; 339(1) [breach of contract based on negligent misrepresentation, 2 years]; 

337 [rescission, four years]). 

Initially, the Court notes that the parties did not completely comply with the meet and 

confer requirement of Code of Civil Procedure section 430.41(a).  Defense counsel sent a meet-

and-confer letter, but the statute requires that there be a conference by “in person or by 

telephone[.]”  Nor does counsel’s declaration recite either that the parties conferred and were 

not able to agree, or that plaintiff’s counsel did not respond, as required by section 430.41(a)(3).  

Given the nature of the briefing and the issues, it does not appear that any purpose would be 

served by continuing the matter for further conference.  Thus, the Court will reach the merits of 

the demurrer. 
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Factual Background 

 

The following facts are alleged in the complaint.  In 2007, Plaintiff purchased from 

Defendant a property located at 1110 Lacey Lane, Concord, California (the “Property”) and a 

commercial dog kennel business located on the premises (the “Business”). (Complaint ¶ 1.)  

Plaintiff alleges: 

1. at the time of the purchase, Defendant represented in writing that the Property consisted 

of “a home located within a dog kennel;” (Complaint ¶ 11) 

2. because Defendant was elderly, Defendant was represented by her now-deceased son 

throughout the transaction; (Complaint ¶ 3) 

3. Defendant’s son represented to Plaintiff that the Business was zoning compliant 

because it had been “grandfathered” in by the City of Concord (“the City”); (Complaint 

¶ 12) 

4. Defendant’s son promised Plaintiff he would provide documentation confirming zoning 

compliance prior to the completion of the transaction; (Id.) 

5. The contract expressly provided “seller to provide buyers with use permit indicating 

property license for dog boarding and grooming” (Complaint ¶ 8, [p. 6 of 9, ¶ 40]) 

6. Defendant’s son failed to produce this documentation; 

7. Plaintiff completed the transaction without the documentation; (Id.) and 

8. Defendant’s son advised Plaintiff “it was unnecessary tor IRVINE to communicate with 

the City of Concord Planning Department,” which she relied on “in light of Styrick’s clear 

indication of having first-hand knowledge of the zoning regulations[.] (Complaint ¶ 24.) 

Plaintiff pleads that approximately 11 years later, in August of 2018, while preparing to 

sell the Property and the Business, she learned for the first time that the Property was in fact not 

“grandfathered” in by the City nor otherwise zoned for the Business. (Complaint ¶ 15.) She then 

ceased making payments to Defendant and filed suit. There is no dispute on these pleadings 

that an inquiry to the City Planning Department in 2007 would have uncovered the zoning status 

of the Property and Business. 

Standard 

The party against whom a complaint or cross-complaint has been filed may object by 

demurrer to the pleading on, inter alia, the grounds that the pleading does not state facts 

sufficient to constitute a cause of action. (Code Civ. Pro. § 430.10.) “[I]n evaluating whether the 

pleading states a cause of action, the court must assume the truth of the factual allegations in 

the complaint.” (Aubry v. Tri-City Hospital District (1992) 2 Cal.4th 962, 966.) 

Resolution of a statute of limitations issue, once properly pleaded, is normally a question 

of fact.  (E-Fab, Inc. v. Accountants, Inc. (2007)153 Cal.App.3d 1308, 1322.)  Accordingly, a 

demurrer on this ground may be sustained only where “the trial court could determine as a 
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matter of law that failure to discover was due to failure to investigate or to act without diligence.”  

(Id.) 

Analysis 

Defendant argues that all of Plaintiff’s claims are barred by the statute of limitations. 

Section 338(d), governing fraud or mistake, unlike many statutes of limitation, does not run from 

the underlying event or injury.  Instead, “the cause of action is not deemed to have accrued until 

the discovery, by the aggrieved party, of the facts constituting the fraud or mistake.”  Defendant 

acknowledges that section 339(1), when based on a misrepresentation, runs from notice of the 

misrepresentation.  (E-Fab, Inc. v. Accountants, Inc., supra, 153 Cal.App.4th at 1322.) 

Defendant also acknowledges that section 337 runs from discovery of the facts that create the 

grounds for rescission.    

Plaintiff has sufficiently pleaded that she did not actually know of the fraud and 

misrepresentation until 2018.  Judged from that date, the complaint would be timely.  

This provision, however is subject to Civil Code section 19, which states: “[e]very person 

who has actual notice of circumstances sufficient to put a prudent person upon inquiry as to a 

particular fact has constructive notice of the fact itself in all cases in which, by prosecuting such 

inquiry, he or she might have learned that fact.”    

The test under Civil Code section 19 is  obbjective, not subjective.  (National Auto & Cas. 

Ins. Co. v. Payne (1968) 261 Cal.App.2d 403, 409-410.)  The Court has no difficulty concluding 

that any reasonably prudent person purchasing real property in which there is any issue 

concerning the zoning or permitted uses ought to inquire of the appropriate agencies as to the 

status of the property.  Thus, if the seller had said nothing at all, inquiry notice would apply.   

            The remaining issue, however, is whether the seller’s false representations concerning 

the status and the need to verify matters with the city are enough to override the otherwise clear 

duty to inquire.  The only authority cited by defendant, National Auto, found a duty to inquire, but 

not in the context of an affirmative misrepresentation as to the matter.   

 

E-Fab, Inc., supra, however, involves a similar situation.  In that case, the plaintiff hired 

an accountant through a temporary agency, in reliance on the agency’s representation that it 

had screened all employees, including a criminal background check.  The accountant 

embezzled funds from the plaintiff, and it turned out that she had a substantial criminal record.  

Of course, the plaintiff might properly have made its own criminal background check, which 

would have disclosed the information.  Nonetheless, the court found that the allegation of 

reliance on the defendant’s representations was sufficient to create a factual issue that could not 

be resolved on demurrer.  One critical distinction exists here, however.  The court noted that 

“[t]he pleading does not suggest any circumstances that should have alerted plaintiff to its injury 

at defendant’s hands.  To the contrary, plaintiff’s reliance on defendant’s expertise would 
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warrant a sense of reassurance, not alarm.”  (Id.)  This “lack of any basis for suspicion,” 

distinguished the case from others discussed by the court. (Id.) 

 Thus, in E-Fab, the plaintiff had no reason to suspect anything was amiss about 

defendant’s representations.  How does that compare to this case?  The mention by the seller of 

being “grandfathered” indicates that the current use is not clearly permitted, and is ambiguous 

with respect to nature and scope of any future activities by new owners.  The inclusion of a 

provision in the contract requiring documentation of the licensing status suggests that plaintiff 

understood the importance of verification.  The failure to produce the promised supporting 

documents, and the statement that it was not “necessary” to check with the city would not 

“warrant a sense of reassurance,” but rather a sense of “alarm.”  All of the pleaded 

circumstances, including the defendant’s representations, would have caused a reasonably 

prudent purchaser of a business to make inquiries, not to further rely on defendant’s 

representations.  

For these reasons, Defendant’s demurrer is sustained, without leave to amend. 

 

 

 
ADD-ONS 

 

4.  TIME:  9:05   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY TRADEMARK HOMES LTD., et al. 
* TENTATIVE RULING: * 
 
In summary, Alexander & Associates will pay Trademark $41,000.  Without opposition, the 

motion is granted.  (See City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 

1261 [“[W]hen no one objects, the barebones motion which sets forth the ground of good faith, 

accompanied by a declaration which sets forth a brief background of the case is sufficient.”]) 

 

 

5.  TIME:  9:05   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY TRADEMARK HOMES LTD., et al. 
* TENTATIVE RULING: * 
 
In summary, Trademark and Pucci will pay the Allards $1.4 million.  Without opposition, the 

motion is granted.  (See City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 

1261 [“[W]hen no one objects, the barebones motion which sets forth the ground of good faith, 

accompanied by a declaration which sets forth a brief background of the case is sufficient.”]) 
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 6.  TIME:  9:05   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY KENYON PLASTERING OF LIVERMORE 
* TENTATIVE RULING: * 
 
In summary, Kenyon will pay Trademark $75,000.  Without opposition, the motion is granted.  

(See City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no 

one objects, the barebones motion which sets forth the ground of good faith, accompanied by a 

declaration which sets forth a brief background of the case is sufficient.”]) 

 

 

7.  TIME:  9:05   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY EAGLE IRON WORKS 
* TENTATIVE RULING: * 
 
In summary, Eagle will pay Trademark $12,000.  Without opposition, the motion is granted.  

(See City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no 

one objects, the barebones motion which sets forth the ground of good faith, accompanied by a 

declaration which sets forth a brief background of the case is sufficient.”]) 

 

 

 8.  TIME:  9:05   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY BELMONT PLYWOOD AND DOORS, CO. 
* TENTATIVE RULING: * 
 
In summary, the Allards will dismiss Belmont in exchange for a waiver of fees and costs.  

Without opposition, the motion is granted.  (See City of Grand Terrace v. Superior Court (1987) 

192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, the barebones motion which sets forth the 

ground of good faith, accompanied by a declaration which sets forth a brief background of the 

case is sufficient.”]) 
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9.  TIME:  9:05   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY ANTHONY'S A & B ELECTRIC 
* TENTATIVE RULING: * 
 
In summary, A&B electric will pay the Allards $50,000.  Without opposition, the motion is 

granted.  (See City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 

[“[W]hen no one objects, the barebones motion which sets forth the ground of good faith, 

accompanied by a declaration which sets forth a brief background of the case is sufficient.”]) 

 

 

10.  TIME:  9:05   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY R.L. FULLER, INC. 
* TENTATIVE RULING: * 
 
In summary, R.L. Fuller will pay the Allards $24,000, and the Allards will pay an outstanding bill 

of $1,332.  Without opposition, the motion is granted.  (See City of Grand Terrace v. Superior 

Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, the barebones motion which 

sets forth the ground of good faith, accompanied by a declaration which sets forth a brief 

background of the case is sufficient.”]) 

 

 

11.  TIME:  9:05   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY VALLEY HOME THEATER & AUTOMATION 
* TENTATIVE RULING: * 
 
In summary, Valley Home will pay the Allards $2,500.  Without opposition, the motion is granted.  

(See City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no 

one objects, the barebones motion which sets forth the ground of good faith, accompanied by a 

declaration which sets forth a brief background of the case is sufficient.”]) 

 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   10/31/19 

 
 

- 7 - 

12.  TIME:  9:05   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY R.L. FULLER, INC. 
* TENTATIVE RULING: * 
 
Duplicate entry for Line 10. 

 

 


